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(c) The Secretary may make these 
records available if the Secretary de-
termines that the demand satisfies the 
requirementsof § 8.3 andthat 
disclosure— 

(1) Would be appropriate under the 
rules of procedure governing the mat-
ter in which the demand arises and 
other applicable laws, rules, and regu-
lations; and 

(2) Would not be contrary to an inter-
est of the United States, which in-
cludes furthering a public interest of 
the Department and protecting the 
human and financial resources of the 
United States. 

(d) If a response to a demand for 
records as described in paragraph (a)(1) 
of this section is required before the 
Secretary determines whether to allow 
an employee to produce those records, 
the employee or counsel for the em-
ployee shall— 

(1) Inform the court or other author-
ity of the regulations in this part; and 

(2) Request that the demand be 
stayed pending the employee’s receipt 
of the Secretary’s instructions. 

(e) If the court or other authority de-
clines the request for a stay, or rules 
that the employee must comply with 
the demand regardless of the Sec-
retary’s instructions, the employee or 
counsel for the employee shall respect-
fully decline to comply with the de-
mand, citing United States ex rel. Touhy 
v. Ragen, 340 U.S. 462 (1951), and the 
regulations in this part. 

(Authority: 5 U.S.C. 301; 5 U.S.C. 552; 20 
U.S.C. 3474)
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Subpart A—General

§ 12.1 What is the scope of this part? 

This part is applicable to surplus 
Federal real property located within 
any State that is appropriate for as-
signment to, or that has been assigned 
to, the Secretary by the Administrator 
for transfer for educational purposes, 
as provided for in section 203(k) of the 
Federal Property and Administrative 

VerDate jul<14>2003 13:00 Jul 29, 2003 Jkt 200128 PO 00000 Frm 00031 Fmt 8010 Sfmt 8010 Y:\SGML\200128T.XXX 200128T



32

34 CFR Subtitle A (7–1–03 Edition)§ 12.2

Services Act of 1949, as amended, 63 
Stat. 377 (40 U.S.C. 471 et seq.).

(Authority: 40 U.S.C. 484(k))

§ 12.2 What definitions apply? 

(a) Definitions in the Act. The fol-
lowing terms used in this part are de-
fined in section 472 of the Act:

Administrator 
Surplus property

(b) Definitions in the Education Depart-
ment General Administrative Regulations 
(EDGAR). The following terms used in 
this part are defined in 34 CFR 77.1:

Department 
Secretary 
State

(c) Other definitions: The following 
definitions also apply to this part: 

Abrogation means the procedure the 
Secretary may use to release the trans-
feree of surplus Federal real property 
from the covenants, conditions, res-
ervations, and restrictions contained in 
the conveyance instrument before the 
term of the instrument expires. 

Act means the Federal Property and 
Administrative Services Act of 1949, as 
amended, 63 Stat. 377 (40 U.S.C. 471 et 
seq.). 

Applicant means an eligible entity as 
described in §12.5 that formally applies 
to be a transferee or lessee of surplus 
Federal real property, using a public 
benefit allowance (PBA) under the Act. 

Lessee, except as used in §12.14(a)(5), 
means an entity that is given tem-
porary possession, but not title, to sur-
plus Federal real property by the Sec-
retary for educational purposes. 

Nonprofit institution means any insti-
tution, organization, or association, 
whether incorporated or unincor-
porated— 

(1) The net earnings of which do not 
inure or may not lawfully inure to the 
benefit of any private shareholder or 
individual; and 

(2) That has been determined by the 
Internal Revenue Service to be tax-ex-
empt under section 501(c)(3) of title 26. 

Off-site property means surplus build-
ings and improvements—including any 
related personal property—that are ca-
pable of being removed from the under-
lying land and that are transferred by 

the Secretary without transferring the 
underlying real property. 

On-site property means surplus Fed-
eral real property, including any re-
lated personal property—other than 
off-site property. 

Period of restriction means that period 
during which the surplus Federal real 
property transferred for educational 
purposes must be used by the trans-
feree or lessee in accordance with cov-
enants, conditions, and any other re-
strictions contained in the conveyance 
instrument. 

Program and plan of use means the 
educational activities to be conducted 
by the transferee or lessee using the 
surplus Federal real property, as de-
scribed in the application for that 
property. 

Public benefit allowance (‘‘PBA’’) 
means the credit, calculated in accord-
ance with appendix A to this part, 
given to a transferee or lessee which is 
applied against the fair market value 
of the surplus Federal real property at 
the time of the transfer or lease of such 
property in exchange for the proposed 
educational use of the property by the 
transferee or lessee. 

Related personal property means any 
personal property— 

(1) That is located on and is an inte-
gral part of, or incidental to the oper-
ation of, the surplus Federal real prop-
erty; or 

(2) That is determined by the Admin-
istrator to be otherwise related to the 
surplus Federal real property. 

Surplus Federal real property means 
the property assigned or suitable for 
assignment to the Secretary by the Ad-
ministrator for disposal under the Act. 

Transfer means to sell and convey 
title to surplus Federal real property 
for educational purposes as described 
in this part. 

Transferee means that entity which 
has purchased and acquired title to the 
surplus Federal real property for edu-
cational purposes pursuant to section 
203(k) of the Act. 

(Authority: 40 U.S.C. 472 and 20 U.S.C. 3401 et 
seq.)

§ 12.3 What other regulations apply to 
this program? 

The following regulations apply to 
this program: 
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